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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 643-760 


Arpan Doratp McNen, 1440 Mohawk Street, 
Los Angeles, California, Plaintiff, 


Vv. 


Wuuum P. Rocers, Arrorney GENERAL OF THE Unrrep 
Srates, Department of Justice, Washington, D. C., 
Defendant. 

Docket Entries 


Complaint filed March 4, 1960 
Answer filed May 2, 1960 


Court Order substituting Defendant filed February 14, 
1961 


Stipulation of Counsel filed April 12, 1961 


Judgment filed June 2, 1961 
Notice of Appeal filed June 5, 1961 


(Filed March 4, 1960) 
Complaint for Declaratory Judgment and Injunction 


The plaintiff, Allan Donald McNeil, complaining of the 
defendant, alleges: 


1. The Court has jurisdiction of this action under the 
Federal Declaratory Judgment Act, 28 U. S. Code, section 
9901; section 10 of the Administrative Procedure Act, 5 
U.S. Code, section 1009; and sections 11-305 and 11-306 of 
the District of Columbia Code. 


2. The defendant, William P. Rogers, is the Attorney 
General of the United States. His principal office is, and 
he may be found, in the District of Columbia. 
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3. The defendant, acting through his subordinates, has 
ordered the plaintiff deported from the United States on 
the ground that he is an alien illegally in this country and 
deportable. 


4. The deportation order became administratively final 
by virtue of its affirmance on February 26, 1960 by the 
Board of Immigration Appeals. Plaintiff has exhausted his 
administrative remedies. 


5. The deportation order is invalid because plaintiff is 
in fact a citizen of the United States. 


6. The deportation order is also invalid because (a) the 
finding of alienage on which it rests is not based on reason- 
able, substantial and probative evidence, (b) the finding 
rests on incompetent and otherwise erroneously admitted 
evidence, and (c) plaintiff was erroneously denied the right 
to take material depositions and otherwise denied a fair 
hearing. 


7. Unless enjoined by this court, the defendant will im- 
minently take plaintiff into custody and deport him. Plain- 
tiff will thereby suffer irreparable injury, for which he has 
no adequate remedy at law. 


Wuererore plaintiff demands judgment: (1) declaring 
that the order of deportation is invalid; (2) declaring that 
the plaintiff is a citizen of the United States; (3) enjoining 
the defendant, his officers, agents, servants, employees and 
attorneys, and all persons in active concert and participa- 
tion with them from deporting the plaintiff, requiring him 
to surrender for deportation, or taking or holding him in 
custody under or in connection with the deportation order. 
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(Filed May 2, 1960) 
Answer 


Fist DEFENSE 


The complaint fails to state a claim upon which relief 
may be granted. 


Seconp DEFENSE 


Answering specifically the numbered paragraphs of the 
complaint, defendant avers as follows: 


1. Admitted. 
2. Admitted. 
3. Admitted. 
4, Admitted. 
5 
6 


. Denied. 
. Denied. 
. Admitted. 
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Exhibit A 
La Martiniere College, 
11, Loudon Street, 
Calcutta. 1st. May 1953. 
M-Y. Steinberg, Esq., 
1010 Berger Building, 
Pittsburgh, Penna, 
U.S.A. 


Dear Sir, 


I have for acknowledgement your letter of 28th March 
and must apologise for the delay in my reply. After delv- 
ing into a number of old records I was fortunate to come 
across some information about McNeil which would be of 
use to you. The following are the details. 


Name. Allan Donald McNeil. 

Date of Birth. 25th October 1903. 

Admitted to La Martiniere. 8th January 1914. 
Left La Martiniere. 31st. December 1919. 


Yours faithfully, 


H. CHauKE 
Principal. 
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Exhibit R-15 


La Martiniere College, 
11, Loudon Street, 
Caleutta-16. 


From 
H. G. Chalke s.a., (LOND). 
Principal. 


22nd June 1953. 
George P. Spine, Esq., 
Acting Officer in Charge, 
United States Department of Justice 
Immigration & Naturalisation Service, 
707 New Federal Building, 
Pittsburgh, 19 PA. 
Dear Sir, 
Ref. Your letter E-10,345 
gs 
dated 16.6.1953. 


Enclosed herewith is all the relevant information I can 
give you from our records regarding Allan Donald MeNeil. 


Yours faithfully, 


H. Caatke 
Principal. 
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La Martiniere College, 
11, Loudon Street, 
Caleutta-16. 
From 
H. G. Chalke s.a., (LOND). 
Principal. 
Telephone: Pk. 3484 22nd June 1953 


Cerrirrep Copy or Ente Recorp or ALLAN DonaLp McNer 
in THE Fes or La MarrinieERE, CALCUTTA. 


Name: Allan Donald McNeil. 

Transfer Certificate brought from: St. Cecilia’s School. 

Standard of education received: II. 

Date & Place of birth: 25.10.1903, Calcutta. 

Denomination of Christian: Pure, Church of England. 

Name of parents, Occupation & Address: A.E. MeNeil, 
Esq., (Late Engineer Burn & Co.). 

By whom placed in School: Mrs. G. MeNeil (mother). 

Occupation & address: 24, Theatre Road. 


When joined: 8.1.1914. 

In Form: II. 

When left: 31.12.1919. 

From Form: Transitus. 

Reason of withdrawal: To begin work. 
Leaving Certificate issued on 29.12.1919. 


H. Cuake 
Principal. 


N.B. Pure signifies of pure European descent. 
Transitus is the form in which boys finish their schooling. 


EX 


Certificate of BAPTISM solemnized at st. andrew's- church, Celcutta, in connection with the 
Church of Scotland. : o< 
Said to be born. | ; Parents’ Name. i < Se sing my ieee che Coen ia 
Cen Gs Gs ae eee ere a ee 
. | Year, | Month, Day. | : Christian. : Surname. \ f Les e 


eae ea athe ore : abate noe A eetoeie 5 et 


Full name. « Designation, Signature. 


| 


Calcutta. 


November 
Allan Donald 
Allan Ernest 


Gertrude Deisy 
Calcutta 


Cheplain, St. Andrew's Church, 


I, Andrew Baillie hereby certify that the above is a true extract from the Register of Baptisms kept at St. Andrew’s Church, Calcutta. 


c a 
Exempted from Stamp duty under Section 7 (1)(b) of Act V of 1906 of the Governor General of India in Council. CAudrows arcAbsn 
‘Dated the 19th. day of April 194 


Signature 
Chaplain, St. Andrew's Church, Calcutta. 
Designation 
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Excerpts from Transcript of Hearing Before 
Special Inquiry Officer 


James Attan Donatp McNex., Respondent 


File: E-10,345 

Hearing: 

Date: Tuesday, March 24, 1953 

Place: Court Room 733, New Federal Building, Pitts- 
burgh 19, Pennsylvania 

Special Inquiry Officer: Herman W. Williams 

Examining Officer: Paul E. Benson 

Stenographer: Freda L. Kruman 

Respondent’s Representative: Blanch Freedman, Attor- 
ney at Law, 220 Broadway, New York City, New York 


* * * e * * * * * 


7 Special Inquiry Officer to Witness: 


Q. What is yourname? A. Mrs. Ann Richardson. 

Q. Will you raise your right hand and be sworn. 
(complies) Do you solemnly swear that all the statements 
you are about to give in this proceeding will be the truth, 
the whole truth, and nothing but the truth, so help you 
God? A. I do. 


* * ° e * e * * se * 


8 Q. What was the name of your first husband? A. 
Allan Donald McNeil. 
Q. Do you recognize anybody in this hearing room as 
your first husband? A. Yes, I do. 
Q. Would you point him out and identify him, please? 
A. There he is. (Points indicating respondent) 


* * e * es * s se * * 


Q. When were you married to Allan McNeil? A. 
1922. 


* e * e * . 
Examining Officer to Witness: 
Q. Do you remember where you were married? A. 
Regina, Saskatchewan. 
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Q. Do you remember what the occupation was of Allan 
MeNeil at that time? A. Banker. 


10 Q. Did he ever tell you what his mother’s name 
was? A. I am not sure of his mother’s name— 
Gertrude. 
Q. Do you remember her maiden name by any chance? 
A. Connor (phonetic) or Connel (phonetic) or some such 
name. 


a * e ° * e * s ° . 


102 By Examining Officer : At this time I wish to refer 
to the Discharge Certificate of the respondent, Ex- 
hibit C, which lists the respondent’s Serial Number as 
6796932. These discharges were previously introduced into 
the record by the attorney for the respondent. At this time 
I desire to submit into the record as evidence an Army 
Discharge Record relating to Allan D. McNeil, Army Serial 
No. 6796932, which relates to an enlistment of three years 
between June, 1927 and June, 1930. At the time of the 
respondent’s enlistment, according to the Discharge, he indi- 
cated that he was born in Mankato, Minnesota. At that 
time also he designated as his beneficiary Mable Troke, 
sister, $93 William Avenue, Winnipeg, Canada. As pre- 
viously identified in this hearing, Mable Troke, was identi- 
fied as the mother of Anna Richardson, who the Government 
contends was the subject’s first wife. Also attached to this 
Army Discharge Record is Clinical Record of Allan Donald 
MeNeil, under the same Army Serial Number, which lists at 
the time he was admitted to the hospital at Schofield Bar- 
racks, Territory of Hawaii, that his birthplace was India. 
By Special Inquiry Officer: Afford Counsel an opportun- 
ity to examine document. 


(Document handed to Counsel for examination.) 


Special Inquiry Officer to Counsel for Respondent: 
Q. Counsel for the respondent having been offered an 
opportunity to examine the document presented, I ask 
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whether or not Counsel has any objection to introduction 
of same into the record as an exhibit? A. I object to the 
introduction of the clinical report for the reason that there 
is no indication that the information on that was supplied 
by the respondent and also for the reason that it is in direct 
variance with the enlistment record offered by the Exam- 
ining Officer. 

103 Special Inquiry Officer to Examining Officer: 

Q. Does the Examining Officer have any statement? 
A. Ido. The Army Serial Number on the enlistment rec- 
ord is the same as the clinical record. Your attention is 
also invited to the fact that the enlistment record shows 
service in the Territory of Hawaii, the same as the hospital 
indicated. I also at this time desire to place myself on 
the record as a qualified witness, as a former Army officer 
and a present officer in the Reserve, that at the time the 
man enters a hospital he is interrogated regarding his 
birthplace and various other factors for the simple reason 
that if death is to come to the person at the time he is in the 
hospital, there is immediately available an official record 
on which they can base further action. 

By Special Inquiry Officer: In connection with the objec- 
tion of Counsel, where this clinical record shows same serial 
number as that which appears on the enlistment record, as 
well as on the discharge certificate previously mentioned, it 
appears that it has been sufficiently established as relating 
to the respondent and, accordingly, for what it may be 
worth, the document will be accepted as evidence in the case, 
with objection of Counsel, and identified as Exhibit R-10. 
Exception of Counsel noted. 


105 By Examining Officer: At this time I refer to a 

photostatic copy of a letter, Exhibit A, from La 
Martiniere College, which was offered in evidence without 
any objection by this officer by the attorney for the respond- 
ent. At this time I desire to introduce into evidence a 
record from the same school, signed by the same principal, 
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which is evidently a copy of the record which has not been 
previously furnished this Service, which indicates that Allan 
Donald McNeil was transferred from St. Cecilia’s School to 
La Martiniere College; his date and place of birth was Oc- 
tober 25, 1903, Calcutta, India; his father was A. E. 
MeNeil, Esq., Late Engineer, Burn & Company ; his mother 
was Mrs. G. McNeil and address at that time was 24 Theatre 
Road; that he joined the school on August 1, 1914; he left 
the school on December 31, 1919; and it is further indicated 
by the school record that his answer to ‘‘Denomination of 
Christian’’ was ‘‘Pure, Church of England”’ with a further 
explanation that ‘‘Pure signifies of pure European descent”’ 
and was not born in the United States. 

By Special Inquiry Officer: Afford Counsel an oppor- 
tunity to examine document. 


(Document handed to Counsel for examination.) 


By Counsel for Respondent: We object to the admission 
of this on the grounds that is not the best evidence. It is 
merely a copy of a record taken from a school. It is not 
the final record in that it shows admission from another 
school in 1914 and that the records of that first school, 
St. Cecilia’s, may well provide additional and better 
information. 

Special Inquiry Officer to Counsel for Respondent: 

Q. In connection with the objection of Counsel to this 
document, Counsel will acknowledge, will he not, that at the 
prior hearing he introduced into the record, in behalf of 
the respondent, photostatie copy of a document from the 
same school and signed by the same person which does not 
contain complete information, which is now offered in this 
document? A. That is correct. We still object. 

By Special Inquiry Officer: This being a document ad- 
mitted from the same source which the respondent received 
a similar document, it is felt that it is properly admissible 
into the record for what it may be worth as refuting or 
sustaining information contained in Exhibit A. Accord- 
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ingly, objection of Counsel is overruled and the document 
is accepted as evidence in the case and made part of the 
record of hearing, being identified as Exhibit R-15. Excep- 
tion noted for the record. 


* * * . * * * * * * 
119 Reopened Hearing 


Before Edward P. Emanuel, Special Inquiry Officer 
Held on Thursday, June 24, 1954 


at Room 733, New Federal Building, Pittsburgh 
19, Pa. 


* * * * * * « * Lt 


By Examining Officer: At this time I desire to 

submit a Certificate of Baptism relating to Allan 

Donald MeNeil indicating birth on October 25, 1903 and 

baptism on November 8, 1903, particularly inviting atten- 

tion to the fact that the father and the mother in this case, 

their names are identical with that previously given in tes- 
timony before the hearing officer. 


(Examined by counsel) 


I would further desire to invite attention to the fact that 
the date of baptism is approximately 16 days after date of 
birth. 

By Counsel: I make formal objection to its admission 
except for identification until we have had an opportunity 
to study. We believe the thing is incompetent and irrele- 
vant in that we have had no opportunity to ascertain 
whether this is the same party as the respondent was in 
this matter. 

By Special Inquiry Officer: Said photostatic copy is re- 
ceived as R-19 for identification only. Presumably, Mr. 
Steinberg, you don’t have any objection likewise to the 
form of the document as it is being presented, it being a 
photostatic copy. You don’t object to it being a reproduc- 
tion, do you? 

By Counsel: No. 

By Special Inquiry Officer: I shall rule on your objection 
subsequently. 
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By Examining Officer : That’s all I have. 

By Counsel: So that we can—may I first ask the Exam- 
ining Officer whether we will be furnished at this time with 
copies of the evidence you desire to put in, mainly these 
three copies? 

By Examining Officer: I'll have to get clearance for this. 

By Special Inquiry Officer: Mr. Steinberg, you will be 
afforded at least a loan of these three documents. 

By Counsel: Very well. Then may we further ask for a 
postponement at this time so that we may attempt to get 
such information either through deposition or otherwise. 

By Special Inquiry Officer: Off the record. 

By Special Inquiry Officer: On the record. During the 
discussion off the record the special inquiry officer after 
conversation with the attorney, in the presence of the exam- 
ining officer, stated that as requested by the attorney he, the 
attorney, would be given a period of thirty days from today, 
that is, until July 26, 1954, to submit to this office his in- 
terrogatories, he having stated that he desires to proceed 
in that manner. The examining officer objected to the grant 
of such time and the grant of time was made over said 
objection. During the discussion off the record, the attor- 
ney consented that the documentation today received for 
identification as numbers R-17, R-18 and R-19 could be 
actually entered into evidence as exhibits bearing the same 
numbers subject, however, to a request in writing without 

fee to this officer to strike said three exhibits after 
124 the receipt of response to the interrogatories or ap- 

propriate time therefor or upon receipt of other 
matters by the attorney prior to the aforementioned time 
which would make such a request appropriate in his estima- 
tion. The attorney likewise has consented that, inasmuch 
as he has no evidence to present now, and the examining 
officer has indicated he has no further evidence to present 
that the hearing would now be formally closed. This con- 
sent was given on the condition that the attorney may sub- 
sequently and up to the time the response on the interroga- 
tories is received, make a request without fee to this officer 
for a reopening of the hearing. The attorney was advised 
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that in the event of either such case appropriate consid- 
eration would be given to the matter. The attorney has 
agreed that, should an actual reopening of the hearing be 
necessitate and this officer at that time not be at this office, 
Pittsburgh, Pa., that another appropriate officer could then 
hear the continuation of the case. Upon receipt of the re- 
sponse to the interrogatories, they will be entered into evi- 
dence as Exhibit R-20 subject to appropriate objection 
preferably in writing by either side. 

Special Inquiry Officer to Counsel: 

Q. Are my statements correct? A. Yes sir. 

Special Inquiry Officer to Examining Officer: 

Q. Mr. Benson, are my statements correct? A. I would 
like at this time to make a comment for the record which 
I haven’t had the opportunity to do as the reason for my 
objection and also I would like to reserve the right to 
cross-interrogatories at the same time interrogatories are 
submitted. 

By Special Inquiry Officer: Mr. Benson, with regard to 
your first request, that is denied. With regard to your sec- 
ond request, that of course is granted. I do wish to state 
at this time, gentlemen, that in the event that for some 
reason or other an appropriate response may not be ob- 
tained to the submitted interrogatories and cross-inter- 
rogatories, that appropriate action would have to be taken 
bearing that fact in mind at the appropriate time. Gentle- 
men, is there anything further from either side now? 

By Counsel: Nothing at all. 

By Examining Officer: No. 


* * e * ° e 


126 Resumed Reopened Hearing 
Before Edward P. Emanuel, Special Inquiry Officer 
Held on Wednesday, June 30, 1954 


. * e * * e * * 


By Special Inquiry Officer: Immediately after the 

close of the last hearing and while I thought you, 

Mr. Steinberg, were still in the building, I had doubts about 
the propriety of my granting interrogatories insofar as the 
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documentation which have been entered into evidence as 
Exhibit R-1S, the affidavit of N. Som, and Exhibit R-19, the 
baptismal record. I sought to find you before you had left 
the building but was unable to do so and, accordingly, of 
mv own Motion, I have reopened this hearing. I desire at 


this time to ask your client some questions with regard to 
the facts alleged in those documents. Will he take the wit- 
ness stand? 

By Counsel: He will not. 

By Special Inquiry Officer: I will put the questions to 
him anyway and he can answer or not answer as he sees 
fit or as you may direct him to. 

By Counsel: May I ask that before you do that in view 
of this reopened hearing that I first file formal objections 
and state the reasons for those objections for the admission 
of both these documents, particularly to the alleged Cer- 
tificate of Baptism. I object to the admission of the Certifi- 
cate of Baptism for the reasons that it is incompetent, 
irrelevant and immaterial; further, for the reason that it 
is not properly identified, that it is not the best evidence, 
that it has not been properly proved and is not admissible 
in its present form. I object further for the reason that it 
is not an original document and purports to be part of a 
record or book, which must be produced. I object further 
for the reason that there is nothing to show when or by 
whom or where or when the information on the baptismal 
certificate was given. Further, for the reason that there 
is no proof of the date of the filing of this Certificate of 
Baptism. I therefore request that testimony be taken by 
the Department in support of this document to show how 
it was made up, by whom kept, and under what conditions 
and how it came into the possession of the Department. 

By Special Inquiry Officer: As I recall it, when you were 
last here, Mr. Steinberg, you indicated that you were not 
taking formal exception to the receipt into evidence of this 
photostatic copy which has been otherwise identified as R-19 
inasmuch as you had seen in the Examining Officer’s pos- 
session the negative from which this photostat was made. 
Ts that correct? 
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By Counsel: I don’t recall. All I ever saw were copies 
of this. 

By Examining Officer: I offered at that time to show the 
original one and there was no request made to see it. I do 
have the original in my possession and I might add that this 
is certified to as a true extract from the Register of Bap- 
tisms kept at St. Andrew’s Church, Calcutta, by the Chap- 

lain of St. Andrew’s. 
128 By Counsel: My objection still stands for the rea- 
sons—my objections are not based on the fact alone 
that this is a photostatic copy of a certificate certified to 
by Andrew Baillie, Chaplain of St. Andrew’s Church in Cal- 
cutta, but for the reasons as I stated before; that it is not 
an original document, is not the best evidence, etc. 

Special Inquiry Officer to Examining Officer : 

Q. Mr. Benson, are you in a position to present into evi- 
dence the originals of the documents, photostatic copies of 
which are now in evidence as Exhibits R-18 and R-19 and 
if you are in such a position, it is suggested that you so do? 
A. I am in a position to present the originals of the docu- 
ments which we have offered into the record previously and 
I wish to add at this time that these documents were 
secured through the Offices of the State Department at Cal- 
eutta, India. 

Q. Does your statement as to the source of Exhibits R-18 
and R-19 also apply to the document now in evidence as 
R-172. A. That is correct. I would like to have the photo- 
stats back in case the originals are submitted for the rec- 
ord or desired for the record. 

By Special Inquiry Officer: At this time the documents 
now presented by the Examining Officer are entered in evi- 
dence in place of and in substitution for the exhibits or 
photostatic copies which previously had been received in 
evidence as Exhibits R-18 and R-19. Presumably counsel 
has no objection to that mere substitution, does he? 

By Counsel: No objection. 

By Special Inquiry Officer: Before I rule on your objec- 
tion, Mr. Steinberg, let me address myself to your client, 
Mr. McNeil. 
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Special Inquiry Officer to Respondent: 

Q. Were you born in India? 

By Counsel: The respondent refuses to answer. 

Special Inquiry Officer to Respondent: 

Q. Mr. MeNeil, do you deny that you were born in India? 

By Counsel: Same answer. 

By Special Inquiry Officer: Mr. Steinberg, your objection 
is overruled. I withdraw my grant to you of interrogatories 
insofar as Exhibits R-18 and R-19 are concerned. You still 
do have the right to interrogatories insofar as relates to 
Exhibit R-17 unless perhaps the Examining Officer may 
desire now to withdraw that document from evidence? 

By Counsel: Which is 17? 

By Special Inquiry Officer: That is the affidavit of Mary 

Collins. 
129 By Counsel: We will note an exception. 
By Special Inquiry Officer: Yes. 


* * ° ° . . * * & * 


By Special Inquiry Officer: The objection is overruled 
and the document previously in evidence as Exhibit R-17 
is withdrawn and it is now marked R-17 merely for iden- 
tification. 

By Counsel: Exception noted. 

By Special Inquiry Officer: Yes. Accordingly, Mr. Stein- 
berg, it is not now appropriate that there be any inter- 

rogatories. 
130 Special Inquiry Officer to Examining Officer : 
Q. Do you have anything further? A. No. 

Special Inquiry Officer to Counsel : 

Q. Do you? A. We renew our request that testimony be 
taken for this record to prove when R-18 and R-19 were 
taken, by whom and that the original documents from which 
these were allegedly taken be submitted; that the person 
making these entries be subpenaed so that we can interro- 
gate him as to when and how, there being not on the face of 
the Certificate of Baptism, for example, to show when the 
entry of baptism was made. And so far as the affidavit of 
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M. Som, we request that he be compelled to disclose the 
source of the information contained in his affidavit. 
By Special Inquiry Officer: Request denied. 
By Counsel: Exception. 
* . * ° * * ° 


Affidavit of Allan Donald McNeil 


Stare oF CaLIFORNIA 
County of Los Angeles } es 

J, Autaw Donatp McNen, after first being duly sworn, 
depose and say: Upon re-opening of hearing in re James 
Allan Donald McNeil (A10 130 570 Philadelphia) I will 
testify on the issue of alienage. My testimony will be to 
the effect that I was born in Mankato, Minnesota, United 
States of America, on or about October 25th, 1903. I 
will further testify that I base such birth information on a 
statement to that effect made to me by my mother in India 
whan I was about sixteen years old and immediately prior 
to my being returned to the United States from India. I 
will also testify that I also base such birth information 
on the fact that I have acted as an American citizen would 
normally act under the circumstances. 


Wuenrerore, affiant prays that the matter be re-opened 
so that he may be permitted to testify as hereinbefore set 
forth. 

Ayan Donatp McNem 
Allan Donald MeNeil 
Subscribed and sworn to before 
me, a Notary Public, on November 
10th, 1959. 
S/ Myrrte M. Fox 
Notary Public in and for the 
aforementioned State and County 
Myrtle M. Fox, Notary Public 
in and for the County of Los Angeles, State of 
California. 


My Commission Expires August 29, 1960. 
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CHARGES: 


Warrant: Act of 1924—Immigrant, no visa 
(S USC 213 and 214) 


Lodged: Section 241(a) (6), I&N Act—8 USC 1251 (a) (6) 
—Member of the Communist Party of the United States 
after entry 

Section 241(a) (5), I&N Aet—S USC 1251(a) (5)—Failure 
to file address report card 


Apprication: Termination of proceedings 


On December 7, 1954, this Board dismissed an appeal 
from the order of the special inquiry officer requiring 
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respondent’s deportation on the warrant charge and the 
lodged charge concerning membership in the Communist 
Party. On January 8, 1957, the Board granted a Service 
motion to expunge the testimony of Government witness 
Mazzei who had testified on the issue of Communist Party 
membership. The order of reopening provided for recon- 
sideration of the case without reference to Mazzei’s testi- 
mony and for such further action as the special inquiry 
officer might deem appropriate. Reopened hearing has now 
been held. The special inquiry officer found respondent 
deportable on the two charges previously sustained and the 
respondent has appealed. 


The special inquriy officer found that the respondent, 
a 56-year-old married male, is an alien who was without a 
visa when he last entered the United States in 1938 and 
that he had been a member of the Communist Party of 
the United States at least during the period from 1938 to 
1945. 


The respondent refused to testify. The defenses are 
that he is a citizen of the United States by birth, that 
the procedures used by the Government violate due process, 
and that the Service has failed to bear its burden of prov- 
ing membership in the Communist Party. 


At oral argument, counsel asked that proceedings be 
reopened to enable respondent to testify as to his place of 
birth. An affidavit submitted by the respondent reveals that 
upon reopening he will testify that he had been born in 
the United States on or about October 25, 1903, that his 
belief is based upon a statement made to him by his mother 
in India when he was about 16 years of age, and upon the 
fact that he has acted as a citizen of the United States 
normally would act. There is no offer to testify on the 
issue of Communist Party membership, and at oral argu- 
ment counsel stated that he was not asking reopening on 
this issue. 
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The evidence of record has been set down in detail by 
the special inqury officer, and has been reviewed previously 
by the Board. There is no necessity for repeating it fully. 
We believe that alienage is established by evidence that 
is reasonable, substantial and probative. We will examine, 
as briefly as possible, the respondent’s different claims to 
pirth in India or Scotland or the United States. 


Although the respondent did not testify, evidence sub- 
mitted on his behalf reveals that the respondent claims 
United States citizenship by reason of his alleged birth 
in Blue Earth County, Minnesota. There is no record of 
his birth there. A certificate showing the birth of one 
Mamie Collins at Blue Earth County, Minnesota has been 
submitted by respondent, apparently as having some bear- 
ing on the birth of his mother (Ex. R-4). The Service 
has established that this certificate does not relate to his 
mother. A search has been made of naturalization records 
but none has been found for the naturalization of either 
parent. As further evidence that he was born in the United 
States, the respondent has submitted records pertaining 
to his registration to vote in the United States, to his 
Army service, and an employment record. These records 
merely establish that at one time or another, the respond- 
ent made self-serving statements claiming that he had 
been born in the United States. In short, there is a lack 
of any substantial evidence to show birth in the United 
States. As we shall show, there is good reason to ques- 
tion respondent’s credibility as to his self-serving state- 
ments, and there is strong evidence establishing that he 
was born outside the United States. 


The testimony of witnesses and documents signed by the 
respondent reveal that on several occasions prior to his 
hearing he had claimed birth in Scotland. However, evi- 
dence submitted by the respondent himself in an effort 
to prove that he had not been born in Scotland eliminates 
Scotland as his birthplace. 
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The burden is upon the Service to show that the re- 
spondent is an alien. The Service has established that 
respondent’s claim to birth in the United States is without 
foundation. The Service has established that in India a 
child was baptized several days after birth, that he was 
schooled there, and that he left school to take employment 
which brought him to the United States on route to Canada, 
which he later left to come to the United States. The 
Service claims that this child was the respondent. We 
believe that the record establishes the correctness of the 
Service position. 


The records relied upon by the Service are as follows: 


A baptismal record (Ex. R-19) shows the birth of 
Allan Donald in Caleutta, India on October 25, 1903 
and his baptism there on November 8, 1903. The 
parents are listed as Allan Ernest and Gertrude Daisy 
MeNiel. The father is an engineer. 


A school record (Ex. R-15) reveals that on January 8, 
1941 Allan Donald MeNéeil, born at Calcutta on October 
25, 1903, whose father was A. E. MeNeil, a deceased 
engineer, and whose mother was Mrs. G. MeNeil, at- 
tended school in Caleutta until December 29, 1919 when 
he left to take employment. 


Exhibit 10, a Service record, shows the arrival at 
Boston, Massachusetts on February 20, 1920 of A. D. 
Mace Niel, a British citizen, who arrived from Calcutta, 
India where he had been engaged as a purser on 
January 20th and who had been discharged on Febru- 
ary 24 to proceed to Canada. Arrival was on the 
SS ‘‘Haleric.”’ 


Landing records of the Canadian Government show 
that Allan MeNeil, by occupation ‘‘commercial (college 
student),’’ a citizen of Scotland, age 18, sailed from 
Caleutta on January 7, 1920 on the SS ‘‘Halaric, 
arrived in Boston on January 20, 1920, and entered 
Canada to go to Winnipeg, Manitoba. 
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Allan Donald MeNeil married Anna Elizabeth Troke in 
Canada in 1922 (Ex. 2). The woman to whom the 
certificate relates has identified the respondent as the 
person she married. She also testified that respond- 
ent had told her that he had been born in Scotland 
(p. 13) and that he never said that his parent lived 
in the United States (p. 15). 


Exhibit 3 reveals that respondent came to the United 
States the day after the marriage and was admitted 
as an alien for permanent residence. 


To consider whether the baptismal record relates to 
respondent, we must know who respondent’s parents were, 
the date of his birth, and whether he could have been 
baptized in India. 


Who were the parents of the respondent? The certificate 
relating to the respondent’s 1922 marriage shows his 
parents as Allan Ernest McNeil and Gretrude Collins. The 
certificate relating to respondent’s 1933 marriage shows his 
parents as Allan Ernest McNeil and Gertrude McKinsey. 
That Gertrude McKinsey (respondent’s father died during 
World War I and his mother may have remarried) is the 
same person as Gertrude Collins, wife of Allan Ernest 
McNeil and mother of respondent, follows from the fact 
that in the 1922 marriage certificate respondent showed 
his parents as Allan Ernest McNeil and Gretrude Collins 
and in 1941, respondent showed the maiden name of his 
mother as Gertrude Edith Collins and that of his father 
as Allan Ernest McNeil. The names of the parents ob- 
tained from sources furnished by respondent are in sub- 
stantial correspondence with the names of the parents on 
the baptismal record—Allan Ernest and Gertrude Daisy 
McNiel. The variation in the surname is a minor one 
considering the fact that the name can easily be spelled 
either way, considering all the other matters of similarity, 
and considering the fact that the record of respondent’s 
arrival at Boston shows the use of Mac Niel. (The record 
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establishes that respondent’s given name is Allan Donald. 
The baptismal record shows the same name.) 


What is the respondent’s date of birth? He has given 
conflicting information as to the date of his birth—October 
25, 1899 (Application for Social Security Account Number, 
1941, Ex. D), October 25, 1901 (Enlistment statements 
under oath, 1927 and 1930, Exs. R-10, 11), October 25, 1902 
(Enlistment statement under oath, 1933, Ex. R-12, employ- 
ment record created in 1925, Ex. 10). At the hearing, 
counsel conceded that respondent was born on October 25, 
1903 (p. 80). The baptismal record shows birth on the 
same date. 


Respondent has submitted a school record showing that 
at an early age he attended school in India. The amplified 
school record obtained by the Service shows he was born 
in India. His first wife testified he had lived in India. 
An Army record reveals that in 1927, when respondent was 
admitted to a hospital, he was listed as having been born 
in India (Ex. R-10). Taking the record as a whole, it is 
reasonable to conclude that the information on the baptismal 
record showing Calcutta, India as the place of birth is cor- 
rect and that it relates to the respondent. 


The evidence establishing that the respondent was born 
in India is not contradicted by the respondent. It is most 
persuasive. Respondent has conducted himself as an alien 
entering the United States as an alien on at least two 
occasions. There is reasonable, substantial and probative 
evidence that the respondent is an alien. The evidence is 
opposed only by self-serving statements made by respond- 
ent at those times that he claimed to have been born in 
the United States. This raises a question as to respond- 
ent’s eredibility. We have pointed out the conflicting 
statements he had made as to his place of birth and his 
age. In 1933, he stated that the marriage he was entering 
into was his first although he had been previously married 
and as a matter of fact leaves this record in a state from 


30 


which it may be concluded that he apparently married 
without having obtained the termination of a legally exist- 
ing marriage. He listed his mother-in-law as a “<sister’’ 
on his Army record and listed himself as single when he 
was in fact married. He has shown a disregard for ac- 
curacy where inaccuracy was apparently believed to be in 
his best interest, therefore, he cannot be credited on any 
matter of importance without corroboration of his state- 
ment (U. S. ex rel. Bishop v. Watkins, 159 F. 2d 505, 
C.A. 2). 


Counsel’s objection to the consideration of the amplified 
school record (Ex. R-15) has been discussed by the Board 
and the special inquiry officer in previous orders. The 
record was obtained from the very school which respondent 
stated he had attended. It is on the letterhead of the 
school and is signed with the same signature which appears 
on the exhibit submitted by the respondent (Ex. A). It 
states that it is written response to a letter addressed to 
the school by the acting officer in charge of the Service 
office at Pittsburgh, Pennsylvania. We have been furnished 
with no satisfactory evidence that counsel could not have 
obtained from the same school official an answer to any 
question he may have about the school record. In any 
event, the birth of the alien in India could still be found 
as a fact without consideration of Exhibit R-15. 


We have drawn no inference from the respondent’s 
failure to testify although we believe it is proper to do 
so (Matter of 0-6 IN Dec. 246). Respondent was warned 
on several occasions that his silence under the circum- 
stances of the case would permit the taking of an inference 
as to alienage which would be unfavorable to him. Such an 
inference may be taken and would add additional substance 
to the finding of alienage. 


Counsel has requested reopening of proceedings to enable 
the respondent to testify on the issue of citizenship. If the 
proeeedings are reopened, it is alleged that the respond- 
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ent will testify that he was born in the United States on 
or about October 25, 1903 and that this information was 
received from his mother in India when he was about 16 
years of age. We see no reason to reopen proceedings. 
Respondent was repeatedly requested to testify on the 
issue. He has had an opportunity on many occasions since 
1953 when the first hearing was held to testify on the issue. 
Respondent was warned on several occasions that his 
silence under the circumstances of the case would permit 
the taking of an inference as to alienage which would be 
unfavorable to him. He has chosen a line of defense which 
he now desires to reject. We do not believe there is a 
procedural requirement or one in equity which requires 
reopening of proceedings under such circumstances. More- 
over, the testimony offered would not change our decision. 
The self-serving statements stand in no better relation than 
those which the respondent made when he registered as a 
United States citizen for voting purposes. They must be 
considered in light of respondent’s poor credibility; the 
admissions against interest; the positive evidence of birth 
in India; and the fact that shortly after the information 
as to his birth in the United States was allegedly given to 
him, he chose, in 1920 and 1922, to enter the United States 
as an alien. 


It is argued that the Government should not draw any 
unfavorable inference to the respondent because he is now 
willing to testify on the issue of citizenship. The decision 
must be made upon the basis of the record as it is pre- 
sented to us. The record is complete. There is no need 
to reopen it. It is proper to draw an unfavorable inference 
on this record. 


The facts concerning this visa charge have been fully set 
forth by the special inqury officer. We believe the record 
properly establishes that the respondent entered the United 
States between October 1937 and December 1938. He has 
not submitted evidence that he was in possession of a visa 
at the time of his entry. The warrant charge is sustained. 
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Counsel raised an issue as to whether the evidence of 
record established that the respondent had been a member 
of the Communist Party. We have carefully reviewed 
the record. We find the charges sustained. Counsel is 
of the opinion that the testimony of Crouch should be 
disregarded. The finding that the respondent had been a 
member of the Communist Party could be made without the 
testimony of Crouch. However, we find no reason on this 
record to eliminate the testimony of Crouch. 


Counsel asks that if the charge based on Communist 
Party membership is sustained, proceedings be held in 
abeyance pending the ruling of the United States Supreme 
Court in Niukkanen v. McAlexander, 265 F. 2d 825, C.A. 9, 
certiorari granted October 12, 1959, 130, 4 L. ed. 2d 57. 
However, the ruling in Niukkanen may affect the charge 
relating to Communist Party membership, it cannot nullify 
the charge that the respondent is one who enter without a 
visa and is illegally in the United States. 


There is no lack of procedural due process in these 
proceedings. 


Orver: It is ordered that the appeal be and the same is 
hereby dismissed. 
Chairman 


(Filed June 2, 1961) 


Judgment 
This cause came on for trial before the Court on May 10, 
1961. Plaintiff sought review of defendant’s findings that 
plaintiff is a deportable alien. Plaintiff waived a trial 
de novo on the issues of citizenship and alienage. There 
were no facts to be tried by the Court. 


The Court considered the administrative record upon 
which defendant’s findings were based, the oral arguments 
of counsel and their written memoranda. The Court con- 
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cludes that the administrative proceedings were fair and 
were not violative of due process and that the findings 
of defendant were based on reasonable, substantial and 
probative evidence. Therefore, it is by the Court this 
Qnd day of June, 1961, 


Orverep that judgment with costs be and the same hereby 
is entered in favor of defendant, and it is 


Furtuer Orperep that the complaint be and the same 
hereby is dismissed with prejudice, and it is 


Fourruer Orperep that defendant be and the same hereby 
is enjoined from deporting plaintiff for a period of twenty 
(20) days from the date of this judgment. 


Burwita SHELTON MatTHEWS 
Burnita Shelton Matthews 
United States District Judge 


(Filed June 5, 1961) 
Notice of Appeal 


Notice is hereby given this 5th day of June, 1961, that 
plaintiff Allan D. McNeil hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 2nd day of June, 
1961 in favor of defendant against said plaintiff. 
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STATEMENT OF THE CASE 


Appellant, who is now 57 years old, has resided con- 
tinuously in the United States since he last entered this 
country in 1938 (J. A. 31). Before then he was in the 
United States at least since 1927. From 1927 to 1937 he 
served honorably in the United States Army (Exh. C). 


Deportation proceedings were instituted against appel- 
lant, charging that he was an alien who had last entered 
the United States without an immigration visa (J. A. 24). 
Appellant conceded that he had entered the country with- 
out an immigration visa, but contended that he was not 
an alien but a native-born citizen of the United States.’ 


The Board of Immigration Appeals held that appellant 
was deportable, finding that he was an alien who had been 
born in Calcutta, India (J. A. 29). Its findings were based 
upon the following three documents all admitted in the 


record of the immigration proceedings over the objection 


of appellant’s counsel. 


(1) A Certificate of Baptism purporting to be an 
extract from the Register of Baptisms kept at St. Andrew’s 
Church, Calcutta, signed by Andrew Baillie, chaplain of 
that Church. The Certificate relates to an Allan Donald 
MeNiel, ‘‘Said to be born on October 25, 1903’’ of named 
parents with the abode Calcutta, and to have been baptized 
on November 8, 1903 (Exh. R-19, J. A.11). This document 
was not identified by any witness or otherwise authen- 
ticated. Appellant’s counsel objected to the introduction 
of this certificate as being hearsay and not properly 
identified (J. A. 17, 20). He also asked for leave to take 


1 During the proceedings, an additional charge was lodged against the 
appellant alleging that he had been a member of the Communist Party of 
the United States (J. A. 24), This charge had no legal consequences when 
lodged and is irrelevant here. If an alien, the appellant was concededly de- 
portable for having entered the country without an immigration visa. If not 
an alien, he is not deportable on any ground. 
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the deposition of the person who prepared the certificate 
either orally or by written interrogatories. This request 
was denied (J. A. 22-23). 


(2) A document entitled ‘‘Certified Copy of entire 
record of Allan Donald MeNeil in the files of La Martiniere, 
Caleutta,’? accompanying a letter to the Immigration 
Service by one purporting to be the principal of La 
Martiniere school in Calcutta. The enclosure, which was 
not certified, relates to an Allan Donald McNeil having a 
date and place of birth described as ‘‘25.10.1903, Caleutta”’ 
(Exh. B-15, J. A. 9-10). Neither this document nor the 
covering letter was identified by any witness or otherwise 
authenticated, nor does the record show the source of the 
information appearing on the document. Appellant’s 
counsel objected to the admission of the letter on the 
grounds that it was hearsay and that there was no showing 
as to the source of the statement concerning the birth place 
of Allan McNeil (J. A. 16-17). 


(3) A clinical record of appellant’s hospitalization in 
Hawaii, attached to his enlistment record in the Army for 
the period June 1927 to June 1930 (Exh. R-10). This 
record listed appellant as having been born in India. The 
record was unsigned and did not disclose the source of the 
information it bore. Moreover, it was inconsistent with 
the enlistment record to which it was attached, which 
showed appellant as having been born in Mankato, 
Minnesota (Exh. R-10). Appellant served honorably in 
the United States Army from 1927 to 1937, and with the 
exception of R-10, all Army records listed him as having 
been born in Mankato, Minnesota (Exhs. C, R-10, R-11, 
R-12, R-14). 

The finding that appellant was born in Caleutta, India 
was based principally on the baptismal record, the other 
documentation being considered corroborative (J. A. 27- 
29). Thus the B.I.A. concluded: ‘‘Taking the record as 
a whole, it is reasonable to conclude that the information 
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on the baptismal record showing Calcutta, India as the 
place of birth is correct and that it relates to the 
respondent”’ (J. A. 29). And in considering appellant’s 
objection to Exhibit R-15 (the school record) as having 
been improperly admitted, the Board said: ‘‘In any event, 
the birth of the alien in India could still be found as a fact 
without consideration of Exhibit R-15’’ (J. A. 30). 


Appellant did not testify at the hearing. However, after 
the hearings were closed, but before the final decision by 
the Board of Immigration Appeals, appellant moved to 
reopen the proceedings to permit him to testify on the 
question of citizenship. The motion was supported by an 
affidavit in which appellant swore that he had been born in 
Mankato, Minnesota (J. A. 23). The Board denied the 
motion, stating that under all the circumstances, including 
“the positive evidence of birth in India,”’ ‘‘the testimony 
offered would not change our decision”’ (J. A. 31). The 
Board stated, however, that it was drawing no inference 
from appellant’s failure to testify at the hearing itself 
(J. A. 30). 


At the trial below both sides relied on the record 
made before the Immigration Service. The trial court 
entered judgment for the government, but stated no 
findings or conclusions and wrote no opinion (J. A. 33). 


STATUTES INVOLVED 


Section 242(b) of the Immigration and Nationality Act, 
8 U.S. Code, sec. 1252(b), provides in part: 


“A special inquiry officer shall conduct proceedings 
under this section to determine the deportability of 
any alien, and shall administer oaths, present and 
receive evidence, interrogate, examine and cross- 
examine the alien or witnesses, and, as authorized by 
the Attorney General, shall -make determinations, 
including orders of deportation . . . Proceedings 
before a special inquiry officer acting under the pro- 
visions of this section shall be in accordance with such 
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regulations, not inconsistent with this chapter, as the 
Attorney General shall prescribe. Such regulations 
shall include requirements that— 
se * * * s 

‘<(3) the alien shall have a reasonable opportunity 
to examine the evidence against him, to present 
evidence in his own behalf, and to cross-examine wit- 
nesses presented by the government; and 

‘“(4) no decision of deportability shall be valid 
unless it is based upon reasonable, substantial, and 
probative evidence. 

“The procedure so prescribed shall be the sole and 
exclusive procedure for determining the deportability 
of an alien under this section.’’ 


STATEMENT OF POINTS 


1. The court below erred in granting judgment for 
appellee. 


2. The court below erred in refusing to grant judgment 
for appellant. 


SUMMARY OF ARGUMENT 
L 


In deportation proceedings against a resident of the 
United States the government has the burden of proof of 
alienage. The government cannot meet this burden by 
relying on the individual’s failure to prove citizenship. 


The provision in the deportation statute that a deporta- 
tion order must be ‘“‘based upon reasonable, substantial 
and probative evidence” precludes hearsay evidence from 
being the basis of a deportation order. The substantial 
evidence requirement of section 10 of the Administrative 
Procedure Act, which is applicable to deportation cases, 
likewise prevents the basing of administrative orders on 
hearsay evidence. The same rule of the inadequacy of 
hearsay evidence to support a deportation order was 
applied by the Supreme Court even before enactment of 
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the Immigration and Nationality Act and the Administra- 
tive Procedure Act, and in the absence of any specific 
statutory requirement. The government argued below that 
since the strict common law rules of evidence do not apply 
to an administrative hearing, the admission of hearsay 
evidence was not reversible error. However, this doctrine 
has no application when the essential finding is grounded 
on hearsay evidence. 


Under these principles, the deportation order is invalid 
because the BIA finding that appellant was born in 
Calcutta, India, was based entirely on hearsay evidence. 
All three documents relied on by the Board were introduced 
without identification or authentication of any kind and 
were thus clearly hearsay. If they had been admissible 
under any exception to the hearsay rule, it was the govern- 
ment’s burden to make a showing of admissibility. The 
government here made no showing at all with respect to 
any of these exhibits. The exhibit upon which the Board 
principally relied purported to be an extract of informa- 
tion contained in the church register. But even the church 
register could not have been received in evidence without 
proof of authenticity. Since the church register itself 
could not be admitted without authentication, an unverified 
statement as to the contents of the church register was 
a fortiori inadmissible. Accordingly, even if there had 
been some competent evidence to support the finding of 
alienage, the Board’s principal reliance on the incompetent 
exhibit requires reversal of the deportation order. 


I. 


The exhibit upon which the Board principally relied was 
nothing more than an unsworn statement as to the con- 
tents of the church register of St. Andrew’s Church in 
Calcutta. Appellant’s counsel’s request to cross-examine 
the author of the statement was denied. This denial was 
a clear violation of appellant’s right to confront and cross- 
examine witnesses against him. The denial of appellant’s 
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rights of confrontation and cross-examination violated the 
explicit mandate of the statute and in and of itself requires 
that the deportation order be set aside. Furthermore, the 
deprivation of cross-examination in a deportation pro- 
ceeding constitutes a denial of due process. Nor can the 
deprivation of cross-examination be justified by adminis- 
trative convenience. 


ARGUMENT 


L THE GOVERNMENT FAILED TO SUSTAIN ITS BURDEN OF 
PROOF AS TO ALIENAGE AND THE FINDING OF ALIENAGE 
WAS INVALID BECAUSE BASED ON HEARSAY. 

BK. The Government's Burden of Proving Alienage Cannot Be 

Carried By Hearsay Evidence 
In deportation proceedings against a resident of the 

United States, the government has the burden of proof of 

alienage. Delmore v. Brownell, 135 F. Supp. 470, afi’d 

236 F. 2d 598; United States v. O’Rourke, 125 F. Supp. 

769; United States v. Neelly, 207 F. 2d 281; Brader v. 

Zurbrick, 38 F. 2d 472; Riley v. Howes, 24 F. 2d 686. This 

burden cannot be met by a showing that the individual 

had previously behaved as an alien or had previously con- 
ceded that he was an alien. Riley v. Howes, supra. Nor 
can the government meet its burden by relying on the 
individual’s failure to prove citizenship. As stated in the 
O’Rourke case, supra at 775: 


“Though he had no evidence as to his birth, because 

titioner is and has been a resident of the United 

tates for over forty years, the burden is on 
respondent to prove him an alien subject to deporta- 
tion . . . The burden cast upon respondent in this 
action cannot be met by merely saying, ‘Petitioner 
cannot prove he is a citizen; therefore, he must be an 
alien’ as here attempted.”’ 


The deportaton statute provides that a deportation order 
must be “based upon reasonable, substantial and 
probative evidence.”’ Section 242(b) (4) of the Immigra- 
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tion and Nationality Act, 8 U.S. Code, sec. 1252(b) (4). 
This provision precludes hearsay evidence from being the 
basis for a deportation order. Y iannopoulos v. Robimson, 
947 F. 2d 655; United States v. Holton, 222 F. 2d 840; cf. 
U. S. ex rel Matteos v. Garfinkel, 119 F. Supp 810. Section 
10 of the Administrative Procedure Act, 5 U.S. Code, sec. 
1009, is applicable to deportation cases. Shaughnessy V. 
Pedreiro, 349 U.S. 48; United States v. Watkins, 73 F. 
Supp. 216, 221; United States v. Shaughnessy, 143 F. 2d 
270, 273. The substantial evidence requirement of that 
section likewise prevents the basing of administrative 
orders on hearsay evidence. United States v. Watkins, 
supra; United States v. Shaughnessy, supra; Willapotnt 
Oysters v. Ewing, 174 F. 2d 676, 691; National Labor 
Relations Bd. v. Amalgamated Meat Cutters, 202 F. 2d 
671, 673; Consolidated Edison Co. Vv. National Labor 
Relations Bd., 305 U.S. 197, 229. 


The same rule of the inadequacy of hearsay evidence to 
support a deportation order was applied by the Supreme 


Court even before enactment of the Immigration and 
Nationality Act and the Administrative Procedure Act, 
and in the absence of any specific statutory requirement. 
Bridges v. Wixon, 326 U.S. 135. There the Court said, at 
153-154: 


“The statements which O’Neil allegedly made were 
hearsay . . . they certainly would not be admissible 
in any criminal case as substantive evidence . . . So 
to hold would allow men to be convicted on unsworn 
testimony of witnesses—a practice which runs counter 
to the notions of fairness on which our legal system is 
founded . . . Though deportation is not technically a 
criminal proceeding, it visits a great hardship on the 
individual and deprives him of the right to stay and 
live and work in this land of freedom. That deporta- 
tion is a penalty—at times a most serious one—cannot 
be doubted. Meticulous care must be exercised lest 
the procedure by which he is deprived of that liberty 
not meet the essential standards of fairness.”’ 
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Brader v. Zurbrick, supra, is closely similar to the 
present case. There the plaintiff defended against a 
deportation order by contending that he had acquired 
derivative citizenship as the result of the naturalization of 
his father in Michigan City, Indiana. He presented no 
documentary proof in support of his contention. Accord- 
ing to the court (at 473): 


“The government attempted to meet this testimony 
by an unverified statement contained in a letter from 
the clerk of the superior court at Michigan City, Ind. 
reading as follows: ‘A search of the records of this 
court fails to show any record of naturalization papers 
having been issued to the said Louis Brader or his 
father.’ ”’ 


The court concluded (ibid.); ‘‘This is a mere ex parte 
statement, unverified and is not evidence.”’? It reversed 
the deportation order because of the government’s reliance 
on this statement as proof of alienage. 


The government argued below that since the strict 
common law rules of evidence do not apply to an adminis- 
trative hearing, the admission of the hearsay evidence was 
not reversible error. However, this doctrine has no 
application when the essential finding is grounded on hear- 
say evidence. Ytannopoulos v. Robinson, supra; United 
States v. Zimmerman, 94 F. Supp. 22, 25. As the Supreme 
Court stated in Bridges, supra, at 156 (emphasis supplied) : 


“‘In these habeas corpus proceedings the alien does 
not prove he had an unfair hearing merely . . . by 
showing that incompetent evidence was admitted and 
considered . . . But the case is different where 
evidence was improperly received and where but for 
that evidence it is wholly speculative whether the 
requisite finding would have been made. Then there 
is a deportation without a fair hearing . . .” 
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B. The BIA’s Finding of Alienage Was Based on 
Hearsay E 


Under these principles, the deportation order is in- 
valid because the BIA finding that appellant was born in 
Calcutta, India was based entirely on hearsay evidence. 
All three documents relied on by the Board, ie., Exh. R-19, 
the baptismal certificate; Exh. R-15, the letter and 
enclosure from the school in Calcutta; and Exh. R-10, the 
Army clinical record, were introduced without identifica- 
tion or authentication of any kind. They were thus clearly 
hearsay, and were objected to as such. If they had been 
admissible under any exception to the hearsay rule, it was 
the government’s burden to make a showing of admis- 
sibility on some ground or other. Cf. Hartzog v. United 
States, 217 F. 2d 706; Standard Oil Company of California 
v. Moore, 251 F. 2d 888. But the government here made 
no showing at all with respect to any of these exhibits; it 
simply offered them in evidence without any identification 
or any effort to establish authenticity. 


Exhibit R-19, upon which the Board principally relied 
and without which the government’s case would collapse 
entirely, was doubly incompetent. It purported to be an 
extract of information contained in 4 church register. But 
even the original church register could not have been 
received in evidence without proof of its authenticity and 
reliability. Blackburn v. Crawfords, 3 Wall. 175. The 
rule is set out as follows in 20 American Jurisprudence, 
p. 802: 


“Church and baptismal records serve a purpose 
equivalent to that served by family records and stand 
on a parity with family records and are admitted as 
evidence of such matters as are recorded ante litem 
motam in the course of the business of the entrant. 
Such records are private records and have been so 
regarded since earliest times. They are not therefore 
gelf-proving. Their authentication is essential to their 


admissibility in evidence.’’ 
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Since the church register itself could not be admitted 
without authentication, an unverified statement as to the 
contents of the church register was a fortori inadmissible. 
Nevertheless, this exhibit is the chief foundation for the 
finding of alienage. Accordingly, even if there had been 
some competent evidence to support the finding of alienage, 
the Board’s principal reliance on the incompetent exhibit 
requires reversal of the deportation order. Bridges v. 
Wixon, supra; United States v. Zimmerman, supra. 


IL. THE DEPORTATION ORDER MUST BE SET ASIDE BECAUSE 
OF THE DENIAL OF APPELLANT'S RIGHTS OF CONFRONTA- 
TION AND CROSS-EXAMINATION 
Even if Exhibit R-19 is accepted, without authentication, 

as what it purports to be, it is still nothing more than an 

unsworn statement as to the contents of the church register 
of St. Andrew’s Church in Calentta. When the exhibit 
was offered in evidence, appellant’s counsel objected to the 
offer and asked for the opportunity to cross-examine its 


author either by deposition or written interrogatories. The 
request was denied. 


This denial was a clear violation of appellant’s rights 
to confront and cross-examine witnesses against him, since 
it made the unsworn statement of Andrew Baillie (if it 
was his statement) conclusive evidence against him. If 
the government had produced Andrew Baillie and he had 
testified, appellant would surely have been entitled to cross- 
examine him, and a ruling denying him the opportunity 
to do so would unquestionably be held erroneous. The 
government is certainly in no better position here because 
it did not produce Andrew Baillie. Obviously the failure 
to produce a witness is a complete denial of the right of 
cross-examination. McConney v. Rogers, 287 F. 2d 473; 
Ex parte Radivoeff, 278 Fed. 227. 


The procedure followed here in denying appellant the 
rights of confrontation and cross-examination violated the 
explicit mandate of the Immigration and Nationality Act. 
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Section 242(b)(3) of the Act, 8 U. S. Code, section 1252 
(b)(3), requires that a respondent in a deportation case 
“shall have a reasonable opportuntiy to examine the evi- 
dence against him, to present evidence in his own behalf, 
and to cross-examine witnesses presented by the Govern- 
ment.” After setting out other procedural requirements, 
the statute provides, ‘“‘The procedure so prescribed shall 
be the sole and exclusive procedure for determining the 
deportability of an alien under this section.”? The regula- 
tions issued in accordance with the statute make the same 
provision for cross-examination. 8 C.F.R, § 242.16. 


This deprivation of appellant’s statutory right of cross- 
examination in and of itself requires that the deportation 
order be set aside. In McConney v. Rogers, supra, the 
Service, as here, relied for proof of alienage on an ex parte 
statement not susceptible to cross-examination. The Ninth 
Circuit held that this violation of the statute required 
setting aside the deportation order, even though the appel- 
lant had not objected to the admission of the statement. 


Furthermore, the deprivation of cross-examination in a 
deportation proceeding constitutes a denial of due process. 
Sardo v. McGrath, 196 F. 2d 20; Svarney v. United States, 
7 ¥F. 2d 515; Ex parte Radivoeff, supra. Even an unrea- 
sonable curtailment of the scope of cross-examination in an 
administrative proceeding will invalidate an administrative 
order. Reilly v. Pinkus, 338 U. S. 269; Shaw v. Duncan, 
194 F. 2d 779; In re Sugano, 40 F. 2d 961. This right of 
eross-examination may not be conditioned upon a prior 
showing as to what is sought to be proved by the cross- 
examination. Ez parte Radivoeff, supra. Nor can the 
deprivation of cross-examination be justified by adminis- 
trative convenience. As the court stated in Radivoeff, 
at 230: 


“In deportation hearings, if the department resorts 
to statements whether or not verified, by inspectors 
or others, failing to produce the makers of the state- 
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ments for the alien’s cross-examination, it cannot 
escape the consequences of ex parte and incompetent 
evidence by any plea of distance and expense.’’ 


CONCLUSION 


The judgment below should be reversed with directions 
to enter judgment for the appellant. 


Respectfully submitted, 


Davm Rer, 

JosEePH ForER, 
Forer & Rein, 
711 Fourteenth Street, N.W., 
Washington, D. C., 


Attorneys for Appellant. 


BRIEF FOR APPELLEE 


IN THE | 
United States Court of Appeals 
For the District of Colambieehritenit of Ann cars 


i For the 
| Dist 


FILED rict of Columbia Circuit 


No.16406; SEP 16 196] 


Atuan D. McNEn, Apreynpe PT a 


v. CLERK 
Rosert F. Kennepy, Attorney General of the United 
States, Appellee. 


APPEAL FEOM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Davm C. AcHEsoN, 

United States Attorney. 
Cuantes T.) Duncan, 
Syzvua A. Bacon, 

Joun R. Scumerrz, Jz, 

Assistant 

Umited States Attorneys. 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was not the trial court correct in finding that the order 
of deportation was supported by substantial evidence? 


2. Was not the Special Inquiry Officer correct when he 
admitted the record of baptism as evidence of appellant’s 
birth in Calcutta, India as an exception to the hearsay rule? 


3. Was not the trial court correct when it concluded that 
appellant received a hearing for the Special Inquiry Officer 
which accorded with due process of law? 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,406 


Aan D. McNen, Appellant, 
v. 


Rosert F. Kennepy, Attorney General of the United 
States, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 13, 1952, a warrant of deportation was issued 
against appellant, charging that as an alien he had entered 
the United States without a visa. A Special Inquiry Officer 
held the initial series of hearings for the receipt of testi- 
mony, documentary evidence and argument of counsel on 
March 24, 1953, June 3, 1953, September 30, 1953, June 24, 
1954 and June 30, 1954. 

In these hearings the Government called Mrs. Ann Rich- 
ardson who testified that she was appellant’s first wife. 
(J.A. ; H. 8). She and appellant were married and 
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lived in Canada in 1922, appellant’s father’s name being 
Ernest McNeil and his mother’s name Gertrude Connel or 
Connor. According to the witness, appellant listed his 
birthplace on the marriage application form as Dundee, 
Scotland (H. 9, 10). On many later occasions appel- 
lant also told his wife that he had been born in that city 
(H. 13, 15). 

Appellant and his wife visited the United States from 
Canada at Noyes, Minnesota in the year 1922 (H. 16). 
Appellant stated on the official form of entry (Ex. 
3) that his birthplace was Dundee, Scotland (H. 17). The 
Canadian Public Health Record (Ex. 4) relating to the 
birth of a daughter, Joan Mable McNeil on March 27, 1923, 
contained a statement by appellant that he was born in 
Scotland. (H. 19). Appellant had also worked for the 
Metropolitan Life Insurance Company in Canada and the 
Company records (Ex. 5) gave appellant’s birthplace as 
Seotland (H. 20). Appellant left his wife and child and 
eame to the United States in 1924 (H. 16). 

Robert Gladnick also testified at the hearings that he 
was a union organizer and that he had known appellant 
under the name of Major Allan Johnson. (H. 37). Mr. 
Gladnick saw appellant in New York City in 1936 training 
troops to serve in the Abraham Lincoln Brigade. He next 
met appellant in Spain in October of 1937 while the latter 
was acting as a Major in the International Brigade (H. 
38, 39). In 1938 and 1939, the witness saw the appel- 
lant back in the United States (H. 40). 

Mr. William H. Harris testified that he was Assistant 
Research Specialist at the American Legion and that he 
had served with the Abraham Lincoln Brigade in the Span- 
ish Civil War (H. 51). The witness further identified the 
appellant as known to him under the name of Major Allan 
Johnson, Commander of the Loyalist training base at 
Tarazona, Spain during the months of August and Septem- 
ber in 1937 (H. 52, 53). 

Paul Crouch, a member and an official of the Communist 
Party from 1924 to 1942, observed appellant under the 
name of Major Johnson attending Central Committee meet- 
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ings of the Communist Party during the period of 1938 to 
1941. He further stated that non-members of the Com- 
munist Party were excluded from attendance at these meet- 
ings and that the Party had organized the Abraham Lincoln 
Brigade. (H. 58, 59, 60,61). Mr. John Butler additionally 
testified that he was the President of Local #121 of the 
Mine, Mill and Smelter Workers Union in Bessemer, Ala- 
bama between 1938 and 1945. The witness admitted to 
membership in the Communist Party during the year 1942 
and stated that he had seen appellant at meetings reserved 
exclusively for Communist Party members. (H. 63, 64.) 
Moreover, a Richard McClellan testified that in 1944 he was 
President of Local +631 of the United Electrical Workers, 
C.1.0., that he knew appellant and that on one occasion 
appellant showed him his card of membership in the Com- 
munist Party. (H. 68, 69.) At this point in the 
hearing, an additional charge was lodged that appel- 
lant was deportable on grounds that he was an alien who 
was a member of the Communist Party in violation of 8 
U.S.C. § 1251(a)(6) (H. 72). 

Appellant introduced as Exhibit A a letter from the head 
of the LaMartiniére School in Calcutta, India stating that 
the school’s records indicated appellant was born on Octo- 
ber 25, 1903, and attended that school from January, 1914 
to December, 1919. Appellant also introduced Exhibit B 
which was a statement from an official in Scotland that the 
records had been searched and there was no record of appel- 
lant’s birth in Dundee (H. 79, 81). Appellant also intro- 
duce four honorable discharge certificates of the United 
States Army (Ex. C). Entries on these certificates indi- 
cated that appellant gave his place of birth as Mankato, 
Minnesota. Exhibit D was an application for social secur- 
ity and Exhibit E an application for union membership by 
appellant on both of which appellant claimed he had been 
born in Mankato, Minnesota (H. 82). 

The Government then introduced further evidence bear- 
ing on the issue of alienage. Harry Allan Sherman took 
the stand and testified that appellant was known to him 
as a member of the Communist Party who had been work- 


4 


ing in opposition to the witness in the United Electrical 
Workers Union in the Pittsburgh area during the years 
1944 and 1945. Appellant had also told the witness that 
he had been born in Scotland (H. 88, 89). Government 
also presented a Certificate of Admission of Alien (Ex. 
10) revealing that on January 20, 1920, appellant entered 
Boston, Massachusetts on the S/S Haleric, a ship bound 
from Caleutta. On this form, appellant claimed to be a 
British citizen. Departmental landing records (Ex. 11) 
also indicated that appellant then listed his destination as 
Winnipeg, Canada and his country of birth as Scotland 
(H. 91, 92). 

As to appellant’s claim of birth in Minnesota, the Gov- 
ernment introduced three exhibits. Exhibit 12 from the 
Minnesota Department of Health revealed that there was 
no record of appellant’s birth in Mankato, Blue Earth 
County, Minnesota. In Exhibit 13, the Clerk of the 
Blue Earth County District Court stated that he was the 
custodian of birth records and that there was no rec- 
ord for appellant or his parents in that county. The 
Clerk of the United States District Court for the Dis- 
trict of Minnesota stated in Exhibit 14 that he was 
the custodian of naturalization records for that state and 
that, having searched the records, he found none for the 
parents of appellant (H. 92). 

The hearings were again opened in September of 1953. 
Appellant then proffered two affidavits necessary for regis- 
tration as a voter in the State of California and one affi- 
davit relating to registration in Denver, Colorado. On 
these forms, he had asserted his birthplace was Minnesota 
(H. 99) (R. 3). Appellant also offered Exhibit R-4, a birth 
certificate of one Mamie Collins in South Bend, Blue Earth 
County, Minnesota on the 8th of March, 1879. The Gov- 
ernment then introduced Exhibit R-5 which was an affidavit 
of Mamie Ella Thomas that she was the person named 
Mamie Collins listed above and that she was not the mother 
of appellant McNeil (H. 100). Affidavits from the registrar 
of voters in both California and Colorado (R. 6, R. 7, R. 8) 
indicated that no proof of the place of birth is required 
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when registration affidavits are made. The Government 
also presented evidence of a Army hospital admission form 
(R. 10) in which appellant listed his birthplace as India 
(J.A. ). Detailed records from the LaMartiniére 
School (R. 15) indicated that appellant’s place of birth was 
Caleutta, India (J.A. ; H. 103, 105). 

A further session was held before the Special Inquiry 
Officer in June of 1954. The Government introduced Ex- 
hibit R. 19 which was a Certificate from the Pastor of St. 
Andrews Church stating that the records revealed that one 
‘Allan Donald McNeil who was born on October 25, 1903, in 
Caleutta had been baptised at that church (J.A. ; H. 
122, 123). This exhibit was marked for identification pend- 
ing the submission of interrogatories on the issue of ad- 
missibility. No interrogatories were ever submitted. 

On July 6, 1954, the Special Inquiry Officer found that 
appellant was a deportable alien based on the evidence and 
on the refusal of appellant to give any testimony at all as 
to his place of birth. The Commission also found that 
appellant had entered the United States in 1938 as an alien 
without the required visa and also that the Government 
had established appellant’s membership in the Communist 
Party. 

Appellant filed a notice of appeal to the Board of Immi- 
gration Appeals on July 14, 1954. On December 9th of that 
same year the Board of Immigration Appeals affirmed the 
ruling of the Special Inquiry Officer. 

On December 5, 1956, the Commissioner of Immigration 
filed a motion to remand appellant’s case to expunge cer- 
tain testimony. This motion was granted in an order of 
remand to the Special Inquiry Officer dated January 8, 
1957. Hearings were reopened on April 20, 1959. As in 
the prior hearings, appellant declined to testify. On Au- 
gust 15, 1959, the Special Inquiry Officer issued his Find- 
ings of Fact and Conclusions of Law. It was stated that 
Exhibits R. 17 (the affidavit of Mrs. Mary Collins) and R. 
18 (the affidavit of Mr. Som) were to be disregarded in 
considering findings as to deportability. The Special In- 
quiry Officer again found that appellant was an alien, that 
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he had entered the United States without a visa in the 
year 1938 and that while an alien in the United States he 
was a member of the Communist Party. On these grounds, 
appellant was found deportable. 

This decision was affirmed by the Board of Immigration 
Appeals on February 26, 1960, and appellant was ordered 
to be deported. Appellant filed a civil action seeking a 
Declaratory Judgment and review of the deportation order 
under the Administration Procedure Act. It was stipu- 
lated by counsel on April 12, 1961, that appellant would 
not seek a trial de novo and that the trial court was to 
decide the case solely on the basis of the certified adminis- 
trative record. Motions and cross-motions for summary 
judgment were filed by both sides. In an order dated 
June 2, 1961, the District Court granted summary 
judgment to defendants. From this order appellant now 
appeals. 


SUMMARY OF ARGUMENT 

The findings of the Special Inquiry Officer that appellant 
was an alien who had entered the United States without a 
visa and who had become a member of the Communist 
Party were supported by substantial evidence. Documents 
indicate that appellant was born and schooled in Calcutta, 
India and that he came to Canada in 1920, that he had not 
been naturalized, that he entered the country a few years 
after his marriage in 1922, that he left for Spain in the 
thirties and returned with no alien visa. Several witnesses 
testified that appellant told them he was born outside the 
United States. No record of appellant’s birth in the United 
States was produced and appellant repeatedly declined to 
testify on the issue of alienage. 

Appeliant’s claims that a baptismal record from a church 
in Caleutta, signed by the chaplain thereof, was inadmis- 
sible are erroneous. At common law and in the United 
States, the registers of baptisms were regarded as quasi- 
public record to prove the fact and date of baptism as an 
exception to the hearsay rule. The correspondence in the 
document of names with those of appellant and his parents 
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and the presumption of genuineness are sufficient to au- 
thenticate the document circumstantially at least in an ad- 
ministrative hearing where the strict rules of judicial evi- 
dence need not be observed. 

The record indicates from the length of the hearings, the 
representation by counsel and opportunity to present evi- 
dence and challenge government evidence that appellant 
was afforded a hearing in accord with due process of law. 


ARGUMENT 
IL 


The Administrative Finding of Appellant’s Deportability Is 
Supported By Substantial Evidence. 


1. The evidence as a whole is reasonble, probative and substantial. 


Appellant first contends that the District Court erred in 
upholding the findings of the Board of Immigration Ap- 
peals that appellant was deportable by granting appellee’s 
motion for summary judgment. This contention is without 
merit. The Board found appellant deportable principally 
on the grounds that in the year 1938, he entered the United 
States as an alien immigrant not in possession of a valid 
immigration visa pursuant to 8 U.S.C. 213, 214. It was 
also found that, appellant was an alien member of the 
Communist Party and thus would be deportable pursuant 
to 8 U.S.C. 1251(a) (6). 

It is quite clear from the administrative record that the 
findings as to the principal issue of alienage were sup- 
ported by probative and substantial evidence as required 
by 8 C.F.R. 242.14(a) and 8 U.S.C. 1252(b)(4). Appel- 
lant’s first wife now known as Mrs. Anna Richardson testi- 
fied that appellant many times before and during their 
marriage told her he was born outside the United States. 
Appellant also admitted to foreign birth on many docu- 
ments introduced at the hearings. He claimed Scottish 
birth in his first marriage certificate (Ex. 2), in an alien 
entry form from Canada shortly after the wedding (Ex. 
3), on the birth certificate of his daughter in 1923 (Ex. 4), 
in the records of a former employer (Ex. 5), and in an 


immigration form in 1920 (Ex. 11). On a Form I-405-A 
(Certificate of Admission of Alien) appellant indicated that 
he was a British citizen arriving in Boston in January of 
1920 from Calcutta, India with a destination of Canada 
(Ex. 10). In 1944 he also made a statement to the witness 
Richard McClellan indicating membership in the Com- 
munist Party (H. 68). Such statements by appellant are 
admissible to show deportability. Vajtauer v. Commis- 
sioner, 273 U.S. 103, 110 (1927). 

On several occasions, appellant also made inconsistent 
statements as to his place of birth. On Army enlistment 
forms his place of birth was listed as Mankato, Minnesota 
(Exs. R. 11, 12). Similar claims are found on two applica- 
tions for union membership (Exs. D, E) and on three affi- 
davits for voting registration in two western states (Ex. 
R. 3). On the latter documents, however, it was established 
that no proof of birthplace is required for voting (Exs. R. 
7, 8, 9). Furthermore, the Minnesota Department of 
Health certified the absence of a birth record of appellant 
in Mankato, Blue Earth County, Minnesota (Ex. R. 12) and 
the clerk of the District Court for that county made a simi- 
lar certification (Ex. 13). Furthermore, there is no record 
in the United States District Court for the District of 
Minnnesota that appellant’s parents, Allan Earnest and 
Gertrude McNeil were naturalized (Ex. 14). 

Substantial evidence was introduced establishing that 
appellant’s actual place of birth was Calcutta, India. In 
a letter to appellant’s counsel, Mr. H. Chalke, the principal 
of LaMartiniére School in Calcutta stated that school 
records indicate that appellant was born on October 25, 
1903, and that he attended the school from January, 1914 to 
December, 1919 (Ex. A; H. 81). Later, the government 
introduced a similar letter from Mr. Chalke purporting to 
contain all of the data in the school record as to appellant 
(Ex. R. 15). There it was stated that appellant had been 
born in Caleutta in 1903. A form certificate of Baptism 
was also introduced signed and certified by the chaplain 
of St. Andrew’s Church, Calcutta, stating that appellant 
was baptised on November 8, 1903, having been born on 


9 


October 25 of Allan Ernest and Gertrude Daisy McNiel 
(Ex. R. 19). A record of admission to the Station hospital 
at Schofield Army Barracks, Hawaii in 1927, signed by 
appellant, also stated that his birth was India (J.A. $ 
Ex. R. 10). 

Apart from self-serving statements on certain written 
forms, appellant presented no positive evidence indicating 
his place of birth. Throughout the hearings, appellant 
declined to give testimony on the issue of alienage. ‘‘Con- 
duct which forms a basis for inference is evidence. Silence 
is often evidence of the most persuasive character.”’ 
United States ex. rel. Bilokumsky v. Tod, 263 U.S. 149, 153 
(1923) ; Cf. Hynn v. Landon, 219 F. 2d 404, 409 (9th Cir. 
1955). 

Thus, the government presented evidence both direct 
and circumstantial tending to show that appellant was born 
in Caleutta, India. The witnesses Gladnick and Harris 
further established that appellant left the United States 
under the pseudonym of Major Allan Johnson to serve 
with the International Brigade in Spain and was again 
seen back in this country in 1938 and 1939 (J.A. ; 
H. 37, 38, 40, 52). A certificate from the official custodian 
of Immigration and Naturalization records revealed an 
absence of the admission of appellant into the country or 
his registration as an alien after June, 1922 (Ex. 7). The 
District Court, therefore, properly found that the adminis- 
trative findings of deportability were supported by sub- 
stantial evidence. 


2. Evidence tending to show Pb eae reieiog in India were 
properly admitted in the Administrative hearing. 


Appellant argues that Exhibits R. 10, a U. S. Army 
hospital form—Exhibit R. 15—a letter from the principal 
of LaMartiniére school, Caleutta—and Exhibit R. 19, a 
Baptismal Certificate from Caleutta—were improperly ad- 
mitted into evidence at the deportation hearing and should 
have been excluded as hearsay. This contention totally 
lacks merit. 

The hospital admission form (Ex. R. 10) was signed by 
appellant and contains the statement that he was born in 
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India. A photostatie copy appears in the record with an 
official seal thereon. On its face, it is an official record 
of the United States Army, an agency of the United States 
Government, and was kept pursuant to a duty to record the 
information demanded as well as in the regular course of 
official business. It would thus be admissible pursuant to 
28 U.S.C. 1732, 1733. Furthermore, appellant himself 
offered evidence of a similar kind such as copies of dis- 
charge papers (Ex. C). By relying on the authenticity of 
official U. S. Army records, he is precluded from objecting 
to similar evidence introduced by the government. 

A similar rationale applies to Exhibit R. 15. It is a 
letter from the principal of LaMartiniére school, Calcutta, 
containing all of the information to be found in the school 
records concerning appellant. Earlier in the hearings, 
appellant’s counsel had written to the principal and intro- 
duced the reply letter solely to establish appellant’s date of 
birth and attendance from 1914 to 1919 at the school (J.A. 

; H. 81). By so doing, appellant vouched for the 
accuracy of the information supplied by the school prin- 
cipal and cannot complain if the complete record reveals a 
fact he considers harmful. 

Appellant’s principal attack is directed at Exhibit R. 
19, the Baptismal Certificate from St. Andrews Church in 
Caleutta indicating that appellant was born in that city on 
October 25, 1903 and was baptized there on November 8, 
1903. The exhibit consists of a printed form for a bap- 
tismal certificate with the information typed in and signed 
by Andrew Baillie as Chaplain. Appellant claims the docu- 
ment is hearsay and should have been excluded. This con- 
tention is clearly wrong. 

At common law, English church registers were admis- 
sible to prove the facts entered therein as an exception to 
the hearsay rule. As Lord Blackburn stated the law in 
Sturla v. Freccia, 5 App. Cas. (Eng.) 623, 644, 21 Eng. 
Rul. Cases 672, 687 (1880) : 


In many cases, entries in the parish register, of 
births, marriages, and deaths, and other entries of that 
kind, before there were any statutes relating to them, 
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were admissible, and they were ‘‘public’’ then, because 
the common law of England making it an express duty 
to keep the register, made it a public document in that 
sense kept by a public officer for the purpose of a 
register, and so made it admissible. 


In the United States, the tendency has been to regard 
church registers as quasi-public and to admit them as evi- 
dence of facts which it is their function to record. In 
Hunt v. Supreme Council, 0.C.F., 64 Mich. 671, 31 N.W. 
576, 577 (1887) it was stated: 

There is no more reason to suppose these entries 
will be incorrect or falsified than any other. Fraud is 
possible anywhere; but it cannot be presumed in rec- 
ords of churches anymore than in any other documents 
preserved for similar purposes. The rejection of such 
proofs would be disastrous. They are relied on by the 
whole community. 


It was held in In re Greco, 90 Mise. 241, 154 N.Y. Supp. 
306, 308 (1915) that a baptismal record book was admissible 
to show that the child was adopted. In Blackburn v. Craw- 
ford’s Lessee, 3 Wall. 175, 190, 18 L. Ed. 186 (1866), the 
Supreme Court, referring to a baptismal record of St. 
Patrick’s Church in Washington, stated: 


Without further evidence the court ought not to have 
admitted the entry in question for any purpose but to 
prove the baptism of the child, and the date of the 
administration of the rite. 


Cf. also Jacobi v. Order of Germania, 73 Hun. 602, 26 N.Y. 
Supp. 318 (1893). In Saari v. Nykanen, 4 D.L.R. (H.C.) 
619, 622 (1944), a Canadian court upheld the admissibility 
of a certificate of marriage mailed from a Lutheran Church 
in Finland to prove a prior subsisting marriage in that 
country. Thus, in courts of law, church records are admis- 
sible as an exception to the hearsay rule. 

Moreover, it is well-settled that strict judicial rules of 
evidence need not be observed in the course of administra- 
tive hearings. United States ex rel. Bilokumsky v. Tod, 
263 U.S. 149 (1923); United States ex rel. Impastato v. 
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O’Rourke, 211 F. 2d 609, 611 (8th Cir. 1954), cert. den., 
348 U.S. 827; Vajtauer v. Commissioner, supra. Thus, 
hearsay evidence, if probative and relevant, may be ad- 
mitted in deportation hearings. Navarette-Navarette v. 
Landon, 223 F. 2d 234, 237 (9th Cir. 1955). 

Nor is the authenticity of the baptismal certificate here 
to be doubted. Both the internal and external circum- 
stances of the document provide sufficient evidence that 
Ex. R. 19 is what it purports to be, i.e. the true record of 
the baptism of appellant. Cf. 7 Wigmore, Evidence, § 2131. 
For example, there is a substantial identity of the names 
of appellant and his parents with the names established by 
other evidence and documents. This raises a rebuttable 
presumption that the document is the record of facts per- 
taining to those persons. Cf. 7 Wigmore, Evidence, § 2133, 
2156. In addition, the document bears a signature. Unless 
a forgery is to be presumed, the signature partakes of the 
presumption of genuineness. Cf. Wigmore, op. cit., § 2167. 
Tn any case, appellant had ample opportunity to challenge 
the authenticity of the document. As the record indicates, 
Exhibit R. 19 was marked solely for identification so that 
appellant could have 30 days in which to submit inter- 
rogatories relating to its admissibility. The record is bar- 
ren of any interrogatories. There was ample opportunity 
between the introduction of R. 19 in 1953 and the ruling of 
the Special Inquiry Officer in 1959 to test the authenticity 
of the exhibit. By now, appellant has waived the point. 

Asa link in the circumstantial chain, R. 19 tends to estab- 
lish that appellant was baptized in Calcutta on November 
8, 1903. It is not disputed that the correct date of appel- 
lant’s birth was October 25, 1903. The baptism took place, 
therefore, only fifteen days after the birth. This refutes 
appellant’s contention that he was born in Minnesota, and 
supports the Board’s findings. 


Il. 


The Administrative Hearing Afforded Appellant Due 
Process of Law. 


Appellant maintains that the deportation order must be 
set aside because appellant was denied the right of con- 
frontation and cross-examination of witnesses. This posi- 
tion is fallacious. Appellant is seeking here to obtain 
double mileage from his objection to the exhibits discussed 
above. He complains that the exhibits were hearsay (which 
would be inadmissible for lack of cross-examination of the 
declarant) and also makes a separate ground of argument 
by isolating the basic reason for the inadmissibility of 
hearsay, i. e. no opportunity to cross-examine. However, 
as the Court pointed out in United States ex rel. Impastato 
v. O’Rourke, supra at page 611: 


Failure to produce, for cross-examination, witnesses 
who cannot be found or whose presence cannot be pro- 
cured or is not requested, does not make a deportation 
hearing unfair. 


The record abundantly establishes that appellant had a fair 
hearing. The hearings were lengthy and detailed rather 
than summary. Counsel was present at every session. 
Appellant was able to present whatever evidence he desired 
on the issues. Counsel cross-examined most of the wit- 
nesses for the government. Full argument or briefing of 
all issues was afforded. Counsel was also afforded ample 
opportunity to file interrogatories going to the authenticity 
of the exhibits he now questions. This would have been a 
feasible method of inquiry into documents originating at 
so great a distance as Calcutta. Rather than make use of 
the opportunity, appellant chose to rest on his objections. 
He should be precluded at this stage from retroactively 
trying to impose the strict evidentiary standards of a fed- 
eral trial on his deportation hearing. Cf. United States 
ex rel. Bilokumsky v. Tod, supra; Navarette-Navarette v. 
Landon, supra, 
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CONCLUSION 
Wherefore, it is submitted the judgment below be 


firmed. 
Davi C. ACHESON, 


United States Attorney. 


Cuares T. Duncan, 
Sytvia A. Bacon, 
Joun R. ScuMertz, JR., 
Assistant 
United States Attorneys. 
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1. We contended in our main brief (pp. 7-11) that the 
essential finding of the Board of Immigration Appeals 
that appellant was born in Calcutta, India, cannot stand 
because it was based entirely on inadmissible, hearsay evi- 
dence which does not meet the requirement of the statute 
that a deportation order be based on reasonable, substan- 
tial and probative evidence. In response, the government 
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initially informs us (Br. 7-8) of evidence that appellant 
was born in Scotland. But this cannot constitute sub- 
stantial evidence in support of the BIA finding that he 
was born in Calcutta. Moreover, it ignores the express 
finding of the BIA that ‘‘evidence submitted by the re- 
spondent . . . eliminates Scotland as his birthplace’ 
(J.A. 26). 


Secondly, the government argues (Br. 9) that the BIA 
was justified in drawing an inference from the appellant’s 
refusal to testify at the hearing. But this conflicts with 
the BIA’s express statement that ‘‘We have drawn no 
inference from the respondent’s failure to testify’? (J.A. 
30). 


Both the Supreme Court and this Court have repeatedly 
held that administrative orders may be sustained only on 
the premises relied on by the agency, and that a reviewing 
court may not uphold an order on grounds which played 
no part in the agency’s decision. See N. L. RB. B. v. Vir- 
ginia Electric and Power Co., 314 U.S. 469; S. E. C. v. 
Chenery Corp., 318 U.S. 80; Federal Power Commission v. 
Idaho Power Co., 344 U.S. 17, 20; Democrat Printing Co. 
v. F. C. C., 91 App. D.C. 72, 202 F. 2d 298; Mississippi 
River Fuel Corp. v. F. C. C., 82 App. D.C. 208, 224, 163 
F. 2d 433, 449. Accordingly, the deportation order cannot 
be sustained here on the basis of evidence that appellant 
was born in Scotland in the face of the express finding of 
the BIA that he was not born in Scotland, or on the 
basis of an inference drawn from appellant’s failure to 
testify at the hearing when the BIA expressly stated that 
it was drawing no such inference.* 


92, The case must stand or fall, therefore, upon the evi- 
dence relied upon by the Board to show appellant’s birth- 


1It should be noted that the BIA rejected appellant’s subsequent offer to 
testify as to his birthplace in the United States on the ground that it would 
not place any credibility on that testimony in any event because of ‘‘the 
positive evidence of birth in India.’’ (J. A. 31.) 
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place in India, This evidence consists of three exhibits 
which, we argued in our main brief (pp. 10-11), were in- 
admissible as hearsay. Nothing in the government’s brief 
meets this objection. We treat its contentions with re- 
spect to the three exhibits seriatim. 


(a) The government’s printed brief argues the admis- 
sibility of Exhibit R-10, an Army clinical record, on the 
ground that it was signed by appellant (Br. pp. 8-9). 
However, in a statement subsequently filed, the govern- 
ment concedes that its assertion was incorrect and that 
the form was not signed by appellant. In fact, examina- 
tion of the exhibit will indicate that it was not signed by 
anyone and that the record contains no indication as to 
the source of the information. 


The government argues secondly that the exhibit was ad- 
missible as an official record of the United States Army. 
Whether or not this is so, the exhibit was certainly not 
admissible to prove birth in India. If it were, by the same 


logic the numerous other Army records received in the 
record would be admissible to prove appellant’s birth in 
Mankato, Minnesota. The Army records showing birth in 
Mankato, Minnesota greatly outnumber the single record 
which noted India as the birthplace. 


(b) The government does not deny that Exhibit R-15 
was inadmissible as hearsay, and it is plain that this is so. 
The Exhibit (J.A. 10), although reciting that it is a certi- 
fied copy, is not in fact certified or authenticated in any 
fashion, nor is there any indication of the source of knowl- 
edge of the statements made in the exhibit. The sole argu- 
ment offered by the government (Br. 10) as to the admis- 
sibility of Exhibit R-15 is that appellant’s offer of hearsay 
evidence (Exhibit A, J.A. 5) which was received without 
objection (primarily, it would appear, because Exhibit A 
was of no value to appellant’s case), foreclosed him from 
objecting to the introduction of damaging hearsay evi- 
dence by the government. Of course the government cites 
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no authority for this novel doctrine, because none exists. 
And the government also ignores the fact that the BLA, in 
response to the objection of appellant’s counsel that this 
exhibit should not be considered because it was inadmis- 
sible hearsay, stated: ‘‘In any event, the birth of the 
alien in India could still be found as a fact without con- 
sideration of Exhibit R-15.”” (J.A. 30.) 


(c) This brings us to the last and most important Ex- 
hibit, R-19, upon which, as we demonstrated in our main 
brief (pp. 3-4), the government’s case must stand or fall. 
Since this was the cornerstone of the BIA’s finding of 
Indian birth, the deportation order must be set aside if 
reliance on the exhibit was erroneous. See N. L. R. B. v. 
Virginia Electric and Power Co. and other cases cited 
supra. 


We contended in our main brief that Exhibit R-19 was 
jnadmissible because it had not been identified or authenti- 
cated in any fashion. The government answers with the 
irrelevant contention that church registers are admissible 
in evidence (Br. 10-12). Of course they are when prop- 
erly identified and authenticated, and we said as much in 
our main brief (pp. 10-11). The point at issue here is 
whether Exhibit R-19 is self-proving and may be received 
in evidence although not authenticated in any fashion. 
Nothing in any of the cases cited by the government sup- 
ports the admissibility of Exhibit R-19. 


Sturla v. Freccia, 5 App. Cas. (Eng.) 623 involved the 
admissibility of an official record from Genoa. Before 
considering whether the record was admissible, Lord 
Blackburn found that the authenticity of the record had 
been proven (p. 639). The dictum quoted by the govern- 
ment (Br. 10-11) that church records are admissible has 
nothing to do with whether records purporting to be such 
may be received without authentication. 


5 


In Hunt v. Order of Chosen Friends, 64 Mich. 671, the 
church records were proven in the following fashion: 


“‘The age of decedent . . . was proved by three dis- 
tinet pieces of testimony. The first was a sworn and 
examined extract from the parish record of the Catho- 
lic church at Amherstberg, Ontario—The priest swore 
this record was required by the rules of the church to 
be kept.’’ (at p. 683). 


In Matter of Greco, 90 Misc. 241, the court received in 
evidence not a certificate, such as was offered here, but 
the church record itself. The case gives no information 
as to the means by which the record was proven. 


In Blackburns v. Crawford, 3 Wall. 175, the church record 
was received on the basis of the following, as set out by 
the Court at p. 182: 


“They also offered in evidence the following entry 
in the baptismal register of St. Patrick’s Church, in 
the City of Washington: 


“1837, July 30. George Thomas, son of Thomas B. 
Crawford and Elizabeth Taylor, his wife, born 7th of 
September, 1836. 


“‘Sponsors, John and Sara Evans.”’ 


“They proved that the ritual and usage of the 
church required such a register be kept, and baptisms 
to be entered in it; and this entry was in the hand- 
writing of the Rev. Mr. Donelan, who, at its date, was 
the assistant pastor of the church.” 


In Jacobi v. Order of Germania, 73 Hun. 602, 26 N.Y. 
Supp. 318, the court stated the manner of authentication 
as follows (26 N.Y. Supp. at 319): 


“These certificates were proven to have been writ- 
ten in the official records of the church books of 
Katzhutte, principality of Schwarzburg—Rudolstadt. 
This record is kept by direction of the supervisor of 
schools and churches, and was kept by the pastor of 
the parish, and has been kept from time immemorial. 
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At the date of the records a Mr. Kuhne was pastor, 
and the records are in his handwriting. The books 
were delivered by him to the successor as pastor of 
the parish, the Reverend Mr. Huke, who testified to 
the truth of the record and to the copies from it.’” 


The Canadian case, Saari v. Hykanen, 4 D.L.R. 619, was 
an uncontested action for annulment. The issue was a 
prior marriage of the defendant. The defendant acknowl- 
edged the prior marriage and agreed to the annulment. 
Even so the court found it necessary to get other evidence, 
consisting of a church record of the prior marriage from 
Finland. However, contrary to the statement in the gov- 
ernment’s brief, the certificate was not admitted merely 
on the basis of having been mailed from Finland. Accord- 
ing to the opinion (at 622): 


‘¢A Finnish Lutheran clergyman now resident in 
Ontario was called as a witness. This gentleman 
sworn that he had been educated and ordained as a 
clergyman in Finland and had function there as such, 
prior to his departure for England and subsequently 
Canada; that by the law of Finland with which he was 
familiar, the Lutheran Finnish Church enjoys the 
status of a State Church, and that the clergy thereof 
are charged with the recording of vital statistics, and 
that the certificates of the rector or pastor of such 
chureh are received in the Courts of Finland as evi- 
dence. This witness could verify from personal know]l- 
edge the signature of the clergyman issuing the 
‘genealogy’ filed herein.’’ 


Thus, with the exception of Matter of Greco, which is 
silent on the point, in every one of the government’s cases, 
the church or public records were not received in evidence 
until they were properly proved and authenticated. 


2In both the Blackburn and the Jacobi cases, tho courts held that the 
baptismal records, although admissible, were competent to prove only the 
fact and date of baptism, but were not competent evidence as to any other 
entries on the record, 
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In its brief (p. 12), the government bolsters its argu- 
ment on Exhibit R-19 by arguing erroneously that appel- 
lant was given an opportunity to submit interrogatories 
on this point but failed to do so. In a statement of errors 
and corrections subsequently filed, appellee acknowledges 
that appellant was in fact denied this opportunity. And as 
the record clearly shows (J.A. 20-22), the hearing officer 
denied repeated requests of appellant’s counsel that testi- 
mony be taken to show the source of the information in 
Exhibit R-19 and the manner in which it was obtained, 
and overruled the objection to the introduction of the ex- 
hibit in the absence of such testimony. 


Presumably, the government’s acknowledgment of its 
factual error carries with it a withdrawal of its legal argu- 
ment, based upon the error, that appellant cannot now 
question the failure to show authenticity. Accordingly, 
since appellant is not precluded from arguing lack of proof 
of authenticity, since in fact there is no proof of authen- 
ticity, and since Exhibit R-19, which is the basis for the 
BIA finding of birth in India should not have been received 
in the absence of such proof, the order of deportation must 
be set aside. Cf. Carlisle v. Rogers, 104 App. D.C. 307, 262 
F. (2d) 19. 


Il. The Denial of Confrontation and Cross-Examination 


Appellee’s response to our contention that appellant 
was denied his statutory and constitutional rights of con- 
frontation and cross-examination (our main brief, pp. 11- 
12) also rests in part upon its erroneous assertion that 
appellant was given the opportunity to file interrogatories 
but failed to make use of it (Br. 13). Since appellee now 
acknowledges that appellant requested and was denied the 
opportunity to cross-examine the author of Exhibit R-19, 
and since this right is expressly guaranteed by statute to 
respondents in deportation proceedings (our main brief, 
p. 12), the government’s acknowledgement of its factual 
error demonstrates legal error. 
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Since confrontation and cross-examination are expressly 
guaranteed by statute, there is no substance to the gov- 
ernment’s lament (Br. 13) that we are attempting ‘‘to 
obtain double mileage’? by raising the denial of these 
rights as well as the inadmissibility of the exhibit. Since 
both objections are sound, there is no reason why appel- 
lant should not present them both, and the appellant is 
entitled to prevail if either objection is sound. 


The quotation from the Impastato case (Br. 13) is singu- 
larly inapposite. There is no suggestion here, and cer- 
tainly no proof, that the witness Andrew Baillie ‘‘cannot 
be found’’ or that his ‘‘presence cannot be procured.”’ 
And the government has already acknowledged that his 


presence had been requested by the appellant.* 
Respectfully submitted, 


Davi Rem 
JoserH FoRER 


Attorneys for Appellant 


3It may be added that the unilluminating passage quoted from Impastato 
had no bearing on the issue in that case. The issue was whether the appellant, 
an admitted alien, had sustained the burden of proof placed upon him by the 
statute of establishing that he had made a lawful entry into this country. The 
court found that he had not. 


